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OVERVIEW

Judiciary is one of the main constituents of democracy to uphold the rule of
law. All the democratic countries acknowledge the judicial independence as
it plays a crucial role in democracy. The values such as liberty, equality and
freedom can only be secured by a rigorous application of the rule of law,
which is the foundation for a democratic society. The rule of law mandates
that the courts have jurisdiction to scrutinize all the actions of government
and ensure their constitutional validity. Only an impartial and independent
judiciary can protect the rights of an individual and provide equitable
justice, without fear or favour. Thus it is necessary for the judiciary to
perform its functions in an atmosphere of independence and freedom from
all kinds of political pressure. In order to achieve impartial and socio-
economic justice, all the democratic countries based on rule of law recognize
the significance of judicial independence and constitution provides the
separation of judiciary from the executive and legislature. This is to prevent
any outside influence over the rulings of judges. This sort of independence
is necessary to guard the constitution and rights of the individuals.
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Under what conditions are constitutional laws likely to be
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ur aim in this chapter is fo determine under what conditions constitutional

laws are likely to be observed or ignored. We explore this issue by focusing
on the condifions under which the constitutional provisions that establish an
independent judiciary are likely to be honored. The observance of these
provisions is particularly important given that judicial independence is crucial for
the establishment of the rule of law (Raz 1977, 198} and of horizontal
accountability (O'Donnell 2003)." Recent work on countries as disparate as
Argentina (Chavez 2004) and Tanzania (Widner 2001) confirms that not only
academics but also politicians, judges, and representatives of civil society agree
on the fundamental role that an independent judiciary plays. It follows, then, that
observance of these provisions regarding an independent judiciary makes the
observance of other consfitutional provisions more likely, such as those that
establish individual rights and the separation of powers.

In Lafin America the distinction between formal and informal rules dominates
the debate on this topic. While recent work {such as Helmke and Levitsky 2004)
has began Yo systematize this discussion, there is still a broadly held view that in
Lafin American "quasi-democratic oligarchies the administration of justice in
practice is nearly always worse than the written rule on which it operates” (Groth
1971, 21, cited in Chavez 2004, 23). In other words, the consensus in Lotfin
America seems to be that the level of judicial independence de jure is a lot
higher than it is de facto {see, for example, Verner 1984, 463; Rosenn 1987, 2;
Larkins 1996, 615; O'Donnell 1996, 40-1; Popkin 2002, 112; Mainwaring
2003, 5; Chavez 2004, 23).

In this chapter, we challenge this consensus and argue that it is based on an
oversimplified look at legal texts. Our first task is to capture the level of judicial
independence that the constitution gronts. To do so we use a theorefically
informed, reproducible, and comparable de jure measure of judicial
independence that reveals a complex and nuanced picture. Using this measure
of de jure independence as a premise, we pin down our initial general question:
under what circumstances can we expect the measure of judicial independence
de jure to be a good proxy for what we can expect to happen in reality?

We argue that whether this de jure measure can be considered a good proxy
or whether we can expect it fo overestimate or underestimate judicial independence in
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reality depends on the political conditions that establish the distribution of power
among the ruling political groups. Having identified those political conditions,
and what Supreme Court judges can expect from them, we explore the likely
behavior of these judges regarding decisions on cases where the government
violates the rule of law or horizontal accountability. Having laid out our
theoretical expectations in six different scenarios, we proceed to illustrate them
using examples from Mexico and Chile.

The chapter is divided into three parts. In the first, we provide some clear and
theoretically grounded conceptual tools. In the second, we lay out our arguments

and theoretical expectations, and we contrast these expectations to our case
studies. Finally, we conclude.

I. Conceptual Clarifications and Definitions
Independence — To and Independence — From

Research on judicial independence can be separated into two types of studies:
the first set focuses on judicial behavior and the second on the institutional
framework. In some cases these are perceived as two competing ways of
_studying judicial independence. In contrast, we will show that they are

interdependent and hence better viewed as two complementary forms of judicial
independence.

Research on behavior

judicial usually opproaches the question of
independence through the study of actual decisions. These studies consider that
judicial independence exists if judges are independent fo decide, for instance,
agoinst the government if there was a violation of the constitution. From this
perspective, the quesfion of whether there was judicial independence in a given
context becomes whether decisions in" the particular context were independently
taken. Hence much of the researcher's effort goes to establish criteria to enable
him or her to characterize a given decision as independent or not independent,
This is what we call independence-to.? In this chapter we focus on judges'
independence fo take decisions against the government in cases that involve the
profection of rights from governmental abuses because these cases are directly
linked to the rule of law and horizontal accountability.?
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Having defined independence-to, we rephrase our question. We seek to
answer why and under what conditions the level of independence-to can be
expected to coincide with the level of judicial ._Jn*mvm..sawnnm de jure and, further,
in cases where such coincidence is not likely to occur, whether we can expect that
the degree of judicial independence-to will be higher or lower than the level

established by our measure of judicial independence de jure.

A second approach to judicial independence is the study of the incentives and
limits that judges have vis-a-vis other governmental agents. For this type of study
the question is whether there is judicial independence from other governmental
oumsnmmm.b The degree of independence-from in o country can be assessed by
looking at the laws that establish the relation between judges and/or the judiciary
and other governmental branches. But clearly that is not enough. It is also
necessary that those laws are not violated. Therefore, we consider that the
degree of judicial independence-from in a given country is, say, high it and only
if: (a) there is a high degree of de jure judicial independence, and (b) the
politicians act in accordance with the legal provisions that determine such
degree. We thus need to establish why and under what conditions it can be
expected that the members of the other branches act in accordance with the
provisions that determine the degree of judicial independence de jure.

Therefore, we use our measure of judicial independence de jure as a
standard against which to compare the expected levels of independence-to and:
independence-from. One advantage of this way of proceeding is that the whole
analysis rests on a de jure measure of judicial independence that is comparable
across countries, comparable across fime within the same country, and
reproducible by any person that looks at the legal texts and follows our coding
rules. With this in mind we now describe our measure of judicial independence
de jure.

Judicial Independence De Jure

The degree of independence de jure in a given country can be assessed by
looking at its consfitution. The study of de jure judicial independence in Latin
America has been long overlooked because it is commonly believed that the law
is largely ignored and does not play any important role in the region. We
challenge this view and argue that it is built on an oversimplified look at legal
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texts. True, in all Latin American constitutions there is an article stating that the

judiciary is independent and that judges are bound only by law. But there are’

many other articles in which the particular institufional mechanisms that would
make the preceding sentence a reality are specified, and these articles give a
much more nuanced and complex picture of the components of judicial
independence according to a pure de jure measure.’

We establish the level of judicial independence de jure by unpacking the
concept into two of its components, measuring each based on a set of
observable institutional variables, and coding the constitutions of the countries
according to rules consistent with a precise definition of independence,

We define judicial independence de jure as a relation between an actor "A"
that delegates authority o an actor "B", where the latter is more or less
independent of the former depending on how many de jure controls "A" retains
over "B". In the literature there are two important and clear distinctions. The first
is between the individual judge and the institution of the judiciory. The second is
between pressures on the judge from within and pressures from outside the
judiciary. Using autonomy to refer to the judiciary and independence to refer to
individual judges, we unpack the concept into two components: Autonomy, or
the relation between the elected branches of government {actor "A") and the
judiciary {actor "B"); and External Independence, or the relafion between the
elected branches of government (A) and Supreme Court judges (B).

Autonomy

An autonomous judiciary decides on its own basic institufional structure, in
contrast fo a heteronomous judiciary, which would have its structure controlled by
the other branches of government. The basic institutional structure of ?m,
judiciary is composed primarily of courts, their number, location, jurisdiction, the
number of judges sifting in them, and whether the judiciary has or does not have
the power of constitutional adjudication with erga omnes provisions.® We can
distinguish between three possible outcomes regarding who controls those
variables: one organ (executive or legislative), two organs (executive and
legislative), or the judiciary itself. The degree of autonomy would be highest if the
judiciary itself controls those variables, lower if two organs control them, and
lower still if they are in the hands of only one organ. Then if the constitution” of a

D
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country: (a) specifies that the number and jurisdiction of the courts are to be
decided by the judiciary itself, (b) establishes the number of Supreme Court
judges,® (c) provides a fixed percentage of gross domestic product (GDP) for the
judiciary, and (d) establishes that effective judicial review lies within the judiciary,
the judiciary of that country would have the highest degree of de jure autonomy.’

External Independence

Whether Supreme Court judges are more or less externally independent can be
determined by looking at the institutional variables that regulate the relation
between them and the elected organs of government: appointment, fenure,
impeachment, and salary. Again, fo determine the degree of external
independence, one should answer who controls each variable and where we find

this information.

If the constitution specifies that Supreme Court judges are appointed by the
judiciary or by at least two organs of government, we consider that fact as an
appointment procedure counting foward de jure external independence.
Similarly, if the constitution specifies that Supreme Court judges' tenure is longer
than that of their appointing authorities, we count it toward external
independence. Impeachment proceedings also relate Supreme Court judges with
the elected branches of government. We are interested in the accusation part of
the impeachment process, because we want fo capture the degree of potential
influence over Supreme Court judges. Thus, if the constitution specifies thot
Supreme Court judges can be impeached by the judiciary or by at least o
supermajority of one chamber of Congress, we add that to external independence.
Finally, we also add to external independence if the constitution specifies that
Supreme Court judges cannot have their salaries reduced while in office.

We can fake autonomy and external independence as two distinct
components of judicial independence. In our case studies, we measure each
component separately and also provide factual information about both.
However, for the sake of clarity, in the theorefical arguments that follow we rely
on a rather crude distinction between "high” and ‘low" de jure judicial
independence. In parficular, when we say that the degree is "high” we mean that
the combined score of autonomy and external independence is at least 4 {out of

a possible 8).
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Accordance between De Jure Independence and the Actions of
Politicians

The degree of judicial independence-from in o given country is high if and only if
{a) there is a high degree of de jure judicial independence, and (b) politicians do
not violate these provisions. It is important to note that the expected level of
independence-from cannot be higher than the level of independence de jure,
although it can clearly be lower. To see why, let us give a more detailed account

of what low levels of accordance between the actions of politicians and de jure
judicial independence would amount to.

The de jure degree of autonomy is determined by who has control over the
relevant variables. Suppose we have country with a very low level of de jure
autonomy, meaning that the elected branches have the legal faculty to change
the number of courts, their jurisdiction, the number of Supreme Court judges,
and to determine the budget of the judiciary. Suppose further that the politicians
have not used these legal faculties to alter the structure of the judiciary. Would
we say in this case that the politicians' actions were not in accordance with the de
jure autonomy? Clearly not; their acts would have been in accordance with the
faculties that the constitution grants them, aond hence the expected level of
independence-from would correspond to the level of de jure independence.'®

In a nutshell, to violate a legal provision is to act in ways that are explicitly
prohibited by it. The executive would violate the provisions that establish
autonomy if she did things that she does not has the legal faculty to do (such as
to change the number of Supreme Court judges when the constitution gives this
power fo a judicial council). Therefore, a case where the politicians do not
exercise their legal faculties to transform the structure of the judiciary should not
be conflated with a case where they do not have those faculties. The former is o
case of low de jure autonomy with politicians' actions in accordance with the
constitution, while the latter is o case with high de jure autonomy. Cases of low
de jure where there are violations of legal provisions are highly unusual.
However, it is important fo note that, given that a high degree of independence-
from requires a high degree of independence de jure, these cases would not

amount to a higher level of independence-from than the level of de jure
independence.
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The same reasoning applies regarding external independence. De jure
external independence establishes the controls that the elected branches have
over Supreme Court judges. The fact that politicians do not use these faculties to
punish judges (if, for example, they do not use their legal faculties of
impeachment) is not the same os to make the judges externally independent-
from. To have a generous master is not the same as to be free."' To see what
reasons support our definition of independence-from in this respect, it is useful to
note that the sole fact of the possibility to impeach may undercut a Supreme
Court judge's independence, just as the possibility of being punished may deter a
child from an action that violates the family's norms. Clearly, we would not infer
from the lack of instances of punishment that a family's norms do not limit the
child's actions; nor can we infer from the lack of impeachment that there is

higher external independence.

In this connection, as we argue in the next section, certain political conditions
can have an important effect on the likelihood that the elected branches will be
able to act in a coordinated way to grant Supreme Court judges independence to
make important and controversial decisions they would not otherwise make given
that their independence from the elected branches is low. Under these conditions,
the expected level of independence-to will be higher than the level of

independence de jure.

Multilateral and Unilateral Constitutional Settings

A given state has a multilateral constitutional setting if and only if there are ot
least two different political parties in the legislative and no political group has the
capacity to unilaterally amend the constitution given the established
requirements.'? Here it is important to note that "political group" refers not only to
political parties, but also to other types of groups with political power, such as a
military junta.

A given state has a uniloteral constitutional setting if and only if there are not
two different political parties in the legislative and/or a single political group has
the capacity to unilaterally omend the constitution given the 1mnc4_«m3m3,m
contained in the consfitution. For our purposes, it is important to note thot if
those in power have the capacity to legally transform the provisions that establish
the level of judicial independence de jure, we are in a unilateral setting.
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e G iR L) exercised the expected degree of independence-to. Nonetheless, we believe tha

with the information at hand we can provide good illustrations of our theoretical
A given state has a unified government if and only if o political party or group

. _ . . . i expectations.
has the capacity to enact laws, which in most cases is equivalent fo saying thata i
single party controls the executive and has a maijority in the legislative. A given

Figure 1
state has a divided government if and only if no political party or group has the Politicians expected to _w:amcm:modnm.

i i ich i ; ; : .. act in accordance with tom = De Jure
nnvon&\.,,o enact laws by itself, .ir_nr in most cases is mmc_wo_w:* to mo<_.j© ¢._19, : Divided — 2 e el - Independence-
the political party of the executive does not have a majority in the legislative. provisions to = De Jure
Note that this distinction only makes sense in multilateral constitutional seftings Multitat
since all unilateral settings are by definition unified. ' Const.

N . mo_:.&m:m expected to Independence-
Il. When and Why Do Judicial Independence in Law and act_in accordance from < De Jure
] .. . Unified —» i_ﬁr.nwmngco:u_ - Independence-
Reality Coincide? : provisions Also to < De Jure
; "legalistic abuses”
To answer this question, we first determine whether we can expect members of ;
. O : . .. : High De Jure
the executive and legislative branches to act in accordance with the provisions Judicial
that establish the level of independence de jure. This analysis rests on different Independence
combinations of the constitutional setting (multilateral or unilateral) and Politicians not Independence-
government characteristics (unified or divided). These conditions, joined with the Unilat Mwmwwmmmmw(wmhz from < w&sa
. . B ence-
expected actions of the elected branches, enable us to determine whether we can Const. constitutional _ﬂwa.mnv_wm Jure
anticipate coincidence between the levels of independence-to and independence- provisions
from and the level of de jure independence, and, if not, to establish whether we ; Politicians mvang Independence-
) . . A to act in accordance from = De Jure
expect their levels to be higher or lower than the level of independence de jure. Divided ~# with constitutional > | dependence.
Our theoretically informed typology is summarized in fiqure 1. 3 rovisions Also no
b4 pology g p to > De Jure
"legalistic abuses”
In what follows, we briefly argue what we expect in each of the cases, and we Multilat
illustrate each case with examples from Mexico and Chile, countries with high Const.
and low levels of judicial independence de jure, respectively.'* Within each case Politicians mxﬂMQg V:M_Mvm:ww_wwﬂ
. . . to act in accordance rom =
we discuss all the elements of our argument and provide an example. Our Unified = o onstitutional  ~ Independence-
measure of judicial independence de jure is taken from Rios-Figueroa (2006). provisions to = De jure
For actual judicial behavior we rely on a number of secondary sources and other Low De Jure
. . . - . i n
data we have collected. Our discussion of the cases is not intended as a detailed Judicial
description of the historical circumstances in the two gountries, though we Independence . ‘ dence.
suggest references for the interested reader. It is very hard to conclude Politicians mwvmﬁma.ﬂm _%a_w_umsomc.:qm

. . . . orA ; 4l ance wit om =
unambiguously without systematic behavioral data whether the politicians acted Unilat. me_mﬂw“mwﬂ:m_ ¢ — |ndependence-
. . . S " . Const. .
in strict accordance with the consfitutional provisions, or whether the judges provisions to < De jure
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Case 1: High De Jure Judicial Independence, Multilateral Setting,
Divided Government

In this scenario we expect politicians to act in accordance with the constitutional

provisions that determine de jure independence. Political power is highly
dispersed. At least two political groups have veto power, not only over any

constitutional .change, but also over the regular legislative changes. The
presence of divided government makes it very likely that the interests of the.

executive and the maijority in the legislative will differ on issues such as the role
of the judiciary in horizontal accountability, rule of law, and protection of
citizens' rights. This is the case because judicial rulings against executive abuses

are likely to be politically capitalized by the porty of the majorily in the
legislative, and vice versa. In addition, since interests between the elected
branches Qmm: a violation of the constitutional provisions for judicial -

independence by either branch could be capitalized by the other branch, which

would probably ally with the judiciary to impose political costs on the -

transgressor.

Now, given that in this scenario the level of judicial independence is high
and politicians are expected to act in accordance with the constitution, it follows

that the expected level of independence-from will coincide with the level of

judicial independence de jure - that is, high. Regarding independence-to,
Supreme Court judges are likely to expect politicians not to violate the -

independence de jure, and to perceive the fact of divided government as
additional protection for those components of judicial independence that are
not protected in the constitution but subject to change via the regular legislative
process. The reason is that divided government implies coordination difficulties
for the legislotive and the executive, and it constitutes an obstacle for the
enactment of laws and policies that could undermine judicial independence.

These expectations will arguably ground a high level of independence-to, since

Supreme Court judges would more freely decide against the government in
cases that involve, for instance, the protection of rights from @o<m33m36~
abuses. So we expect the level of independence-to to be high, as would be the
level of judicial independence de jure.

'I
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INustrative Example: Mexico, 1997 — today

High De Jure Judicial Independence

During this period, Mexico has enjoyed o high degree of judicial independence
de jure, both in autonomy {with 3 out of 4 points) and in external independence
(again 3 out of 4 possible points) (see figure 2). Regarding autonomy, the
number and jurisdiction of the courts are currently under the control of the
judiciary through the Consejo de la Judicatura {Judicial Council) with judges in
the majority {Art, 94). In addition, the number of Supreme Court judges is
specified in the Mexican Constitution, meaning that to alter this number is out of
the reach of simple majorities because it entails a constitutional amendment.'®
On the contrary, the budget for the judiciary is determined by the executive and
legislative. Unlike consfitutions of other countries, the Mexican one does not mnmnm,?
a percenfage of GDP for the judiciary; and each year the judiciary has fo bargain
for its budget (this tokes away the last possible point). Finally, since the judicial
reform of 1994, the Mexican Supreme Court concentrates the power fo effectively
control the constitutionality of laws and acts of government in the country.

Figure 2

Autonomy and External Independence in Mexico, 1950-2002

p

L 4 L) ¥
1950 1060 1870 1520 1950 2000
i year

AUONONYYy e R iNCASL) *

NOTE: This figure shows thot external independence in Mexico has been
constant at 3 since 1950, while autonomy increased from 1 to 2 in 1987, and

then to 3 in 1994,
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The degree of external independence de jure in Mexico during this period is
3, as has been the case since 1944 (see figure 2). These points correspond to the
tenure, salary, and appointment of Mexican Supreme Court _Cm:nmm.., (1) their
tenure is fifteen years (Art. 94), longer than the six-year tenure of their appointing
authorities, the President and the Senate;'® (2) their salary is protected in the
Constitution (Art. 94); and (3) they are appointed by two organs of government
(Art. 96). The only variable that makes justices dependent in Mexico is

impgachment since a simple majority in the Chamber of Deputies can initiate the
impeachment process.'”

Multilateral Setting

To distinguish the periods under which a single power group was able to amend
or change wunilaterally the constitutional provisions regarding judicial
independence, we look at the constitutional rules for amendment. According to
the Mexican Constitution (Art. 135), the amendment procedure requires a
supermajority vote of two-thirds in both houses of Congress plus the approval of
at least a majority of the state legislatures (via majority vote). From 1929 until
1988, the Institutional Revolutionary Party (PRI} controlled the different organs
needed to amend the Constitution, meaning that during those years all
amendments (more than 400) were done unilaterally by the PRI

Following this criterion, we suggest that the Mexican Constitufion of 1917 starfed
on the mutilateralization path in 1988 when the PRI lost the monopoly over the
constitution-making process when it yielded its supermaijority in the Chamber of
Deputies (see Pozas-Loyo 2005).'® After 1988, the opposifion parties in Mexico also
became constitution-makers and have contributed important amendments. Those
undertaken in 1994 are of special importance for our purposes; one is the judicial
reform that increased the de jure levels of autonomy.

Divided Government

It is important to distinguish two periods within the multilateral setfing existing in
Mexico since 1988. From this year until 1997, the PRI controlled not only the
U_‘mm_amznv& but also at least a majority in both houses of Congress, thus creating
a situation of unified government. However, in the midterm election of 1997,
the PRI lost the majority in the Chamber of Deputies, and in 2000 the PRI lost the
presidency. Hence, from 1997 to date, Mexico has been characterized by a
period of divided government.

om0
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What Do We Observe?

We expect, according to our argument, accordance between de jure
independence and the actions of politicians, and that is what we observe in
Mexico since 1997. With respect to external independence, two Supreme Court
judges have left according to the rules set out in the 1994 judicial reform
{Juventino Castro y Castro and Vicente Aguinaco) and one died {Humberto
Romadn Palacios). To fill the vacancies, three new Supreme Court judges (José
Ramén Cossio, Margarita Luna Reyes, and Sergio Valls) were appointed as
prescribed by the Constitution. In addition, there have been no impeachments.
Judges' salaries have not been decreased, and they are now competitive and
aftractive not only at the Supreme Court level, but also for lower court judgeships
{Fix-Fierro 2003, 313). Regarding autonomy, we can say that there has been no
meddling with the Courts jurisdiction, and the Supreme Courts role ,9ﬂ
constitutional guarantor has also been respected.'’

Given that the level of judicial independence de jure has been high and there
has been accordance between the constitutional provisions and the actions of
politicians, the expected level of independence-from in this period coincides with
the level of de jure independence. Regarding evidence on the level of
independence-to, it is interesting fo note that it increased precisely in 1997 when
the PRI lost the maijority in the Chamber of Deputies and the first divided
government appeared in Mexico. Evidence of this is that the probability for the
-Supreme Court to decide against the PRl increased from a mere 0.04 for 1994
1997, to 0.44 after the PRI lost the majority in the Chamber of Deputies in 1997
and to 0.52 after the PRI lost the presidency in 2000 (Rios-Figueroa n.d.). These
facts seem to support our claim that in this scenario the de jure levels of judicial
independence are a good prowy for independence-to.

Case 2: High De Jure Judicial Independence, Multilateral Setting,
Unified Government

In this scenario, although the opposition has velo power over constitutional
amendments, thes polifical group of the President has the capacity to make
regular legislative changes. Unlike the previous case, a unified government
makes the coincidence of interests between the executive and the legislative more
likely. In addition, abuses of either branch will hardly be capitalized by the other.
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However, we can expect that any violation of the constitutional provisions
profecting independence by either branch could be capitalized by the minority
party in Congress. Admittedly, the capacity of this minority to impose costs on the
government will vary depending on context (the "political capital of the
government’). However, given that we are in a multilateral setting, we can expect
that the minority in Congress would be able to make considerably costly any
clear violation of the de jure provisions.?

In addition, it is important to note that since a multilateral setting implies that
the group in power cannot by itself amend the constitution, if there are atfempts
to undercut judicial independence we expect them to come in those areas that
the unified government can change simply by enacting or amending laws. So we
do not expect to see gross violations of constitutional provisions, but we do
expect changes in, for instance, organic or framework laws. If the changes are
overtly partisan, *rmv\ would constitute what we call "legalistic abuses.”

Given the above, it follows that the expected level of independence-from will
be equal to or lower than the level of judicial independence de jure, depending
on the expected costs of committing legalistic abuses. Regarding independence-
to, Supreme Court judges would expect politicians to use their legal prerogatives
if decisions do not favor them.?’ Also, depending on the context, they could
perceive that legalistic abuses are likely to occur. But in a multilateral setting, the
costs to Supreme Court judges for not taking action against flagrant
governmental abuses are higher than in a unilateral setting, so Supreme Court
judges would also expect the minority in Congress to denounce and try to
capitalize on these non-decisions if they occur.?? Arguably, these expectations will
ground a level of independence-to lower than the de jure level but not as low as

we would expect if we were in a unilateral sefting with the same level of
independence de jure.

Mustrative Example: Mexico, 1988 - 1997
High De Jure Judicial Independence

During this period the level of autonomy was 2 until 1994, when it increased to
3, and the level of external independence was constant at 3. Regarding
autonomy, in addition to having the number of Supreme Court judges specified
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in the Constitution, the judicial reform in 1994 increased the level one point by
granting the Supreme Court the power of constitutional adjudication and
providing effective legal mechanisms to challenge the constitutionality of laws
and acts of government (see figure 2).%

Unified Government

From 1988 to 1997 the PRI controlled the presidency and also had the majority
in the two houses of Congress. Although the PRI had been losing ground at the
local level (by 1994 the PRI had already lost the governorships of three states os
well as control of many municipalities), there was a unified government at the
national level.

What Do We Observe?

We argued that in this case we expect the levels of independence-from and
independence-to to be equal to or lower than the _m<.m~ of judicial independence
de jure, depending on the expected costs of committing legalistic abuses. in
addition, we argued that in this scenario we expect that if challenges to judicial
independence occur, they are likely to come in the form of questionable stretches
of the legal provisions granted to the elected branches. This is precisely what we
observe in Mexico from 1988 to 1997.

Since 1988 the constitutional provisions regarding autonomy and judicial
independence have been mostly honored but certainly to a lower degree than
after 1997, For instance, regarding judicial appointments and tenure, there is o
notable contrast between the administration of Miguel de la Madrid (1982-88),
which appointed twenty of the fwenty-six Supreme Court judges (80 percent), and
the administration of Carlos Salinas de Gortari {1988-94), which appointed eight
of twenty-six judges (30 percent) (Magaloni 2003, 288).%* This seems to conform
to what we call "legalistic abuses.” Now, as part of the 1994 judicial reform that
increased the de jure level of autonomy, President Ernesto Zedillo appointed all
the new Supreme Court judges. This meant that the provisions regarding life
tenure for sitfing Supreme Court judges in 1994 were violated, although we
should note that the change of all justices was part of the bargain between the
PRI and the National Action Party (PAN} that made the judicial reform possible.
For the judges appointed since 1995, provisions regarding tenure, appointment,
salary, and impeachment for Supreme Court justices have not been violated.
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On autonomy, the constitutional rules that give the judiciary power over the
number of courts and judges, as well as their jurisdictions, have been honored.
And the judiciary has been granted the necessary means to carry out its projects.
If we look at the budget for the judiciary in these years as a share of GDP, we
see that it has been steadily increasing, from 0.13 percent in 1990 to 0.39
percent in 1995 (Fix-Fierro 2003, 285), even though there is no constitutional
mandate for @ minimum fixed amount,

Regarding independence-to, it is interesting to note again {see Case 1} that
from 1994 to 1997 decisions against the PRI occurred with a probability of 0.04,
lower than we would expect given the level of independence de jure. Although
we do not have data regarding decisions before 1994, this fact is consistent with

our expectation that independence-to would be equal to or lower than the
independence de jure.

Case 3: High De Jure Judicial Independence and Unilateral Setting

Unlike previous cases, here the ruling political group has an extraordinary
concentration of power. It is the only political group in the legislative and/or has
the capacity to unilaterally amend the constitution given the requirements
contained in the constitution. In addition, the ruling group does not face an
important minority opposition in the legislative - that is, a minority large encugh
to stop a constitutional amendment. As we argued in the previous case, this fact
would reduce the costs of violating the de jure provisions of judicial
independence. Hence in this scenario we expect to observe violations of the
consfitutional provisions that grant the judiciary a high level of judicial
independence. It follows that we expect the level of independence-from to be
lower than the level of judicial independence de jure.

Now, in this scenario Supreme Court judges would arguably have the
following expectations: first, they will expect politicians to violate the high level of
independence established in the constitution; and second, in the unilateral setting
the cost for the Supreme Court judges of not taking action against flagrant
governmental abuses would not only be lower than in the multilateral sefting, but
it would also arguably be lower than the costs of taking those decisions. We then

expect the level of independence-to to be strictly lower than the level of de jure
independence.
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Hlustrative Example: Mexico, 1950-1988
High De Jure Judicial Independence

During most of this period the level of autonomy in Mexico was 1, corresponding
to the number of Supreme Court judges that is specified in the Constitution, In
1987 the level of autonomy increased to 2 when Miguel de la Madrid delegated
control over the number and jurisdiction of the courts to the Supreme Court {see
Fix-Fierro 2003). Regarding external independence, the level was constant at 3
{see Cuses 1 and 2 above and figure 2).

Unilateral Setting

The unilateral setting actually goes back to 1929 and the creation of the
Revolutionary National Party {PNR), the predecessor of the PRL. During this time,
as we said above (see Case 2), the PRl met the requirements to amend the

Constitution unilaterally.

What Do We Observe?

We argued that, given the extracrdinary concentration of power in this case, we
should expect the levels of independence-from and independence-to to be
lower than the level of judicial independence de jure, and this is what we
observe in Mexico in this period. Despite the high degreé of de jure external
independence, during this period the nO:ﬂ.:c:o:a._ provisions were either
violated or ignored. This does not mean that there were constant conflicts
Um?\mml the branches or demonstrations against violations of the law. The
Mexican judiciary and Supreme Court judges during this period were politically
subordinated. This situafion is better understood through the logic of a political
system dominated by a single party.

Dominant-party rule secured the complicity of the judicial branch in the
construction and consolidation of the Mexican political system under the
hegemonic rule of the PRI {Domingo 2000, 726). The Supreme Court wes just
another stop in a political career, and people coming from an elected office or a
bureaucratic post could go to a governorship or a seat in the national Congress
after serving on the Supreme Court (see Magaloni 2003, 289-90). Thus, with the
judiciary as another building block within the corporatist state structure, it is not
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surprising that the Mexican judiciary became immersed in a political system

characterized by clientelism, state patronage, and political deference toward the
regime {Domingo 2000, 727).%

Regarding external independence, even though the Constitution mandated
life tenure for Supreme Court judges, every six years the incoming President used
to appoint as many as 72 percent of the court judges (Ruiz Cortines, 1952-58)
and no less than 36 percent (Lopez Mateos, 1958-64), but on average from
1946 to 1988 they appointed more than half the court (Magaloni 2003, 288).
As Magaloni notes, from 1934 to 1994, close to 40 percent of justices lasted less
than five years, coming and going according to the presidential term: "The
President could thus somehow create vacancies to be filled by justices he
appointed or, put in other terms, he could either dismiss justices or induce early
retirements or both” (Magaloni 2003, 289).

Regarding independence-to, we do not have much data, but Gonzdlez
Casanova (1970) found that among cases involving the President of the Republic
decided between 1917 and 1960, claimants won in approximately 34 percent of
all disputes. In a similar analysis focusing on labor cases, Schwarz {1977) found
that the courts decided around half the time against the government. It is
important to note, however, that these findings were based on a small sample of
amparo cases which, in addition, reduce the political impact of judicial decisions
because in these cases the effects are restricted to the parties in the case.
Moreover, the government's responses to social movements in this period without
doubt violated individual rights, as in the killings of 1968 and 1971, and there
was no judicial involvement in punishing those crimes. We can conclude, then,
that the decisions made by Supreme Court judges during those years did not
challenge the government in any important way, suggesting that their level of
independence-to was lower than the level of judicial independence de jure.

Case 4: Low De Jure, Multilateral Setting, and Divided Government

In this scenario political power is highly dispersed. Both constitutional and
regular legislative changes require the cooperation of at least two political
parties. But it is important to keep in mind that in this scenario the constitution
grants to the elected branches important controls over judges and the judiciary.
Not to make use of those controls does not constitute a violation of de jure
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independence. Also, to act in ways that are not prohibited by the constitution
does not amount to a violation of it. In this sefting, to violate constitutional
provisions would mean proceeding in ways that directly contravene such
provisions — for instance, if the President appoints Supreme Court judges when
the constitution grants this faculty to the legislative. As we said above, these are
very rare cases. Hence in this setfing we can expect politicians not to violate de
jure independence. Thus the level of independence-from will coincide with the

level of independence de jure.

Supreme Court judges are likely to expect that politicians will not viclate de
jure independence. Given the difficulties that divided government imposes on
coordination among the elected branches to sanction the judiciary, Supreme
Court judges are also likely to expect that politicians will find difficulties in using
the many components of judicial independence that are subject to change via the
regular legislative process. These expectations may arguably ground a level of
independence fo take decisions that involve protection of rights from
governmental abuses higher than the (low) level of judicial independence de
jure. We then expect the level of independence-to to be equal to or higher than

the level of judicial independence de jure.

It is important to mention that in cases with low de jure judicial independence
{Cases 4, 5, and 6) we may also find "behavioral equivalence.” For instance,
suppose a case with low de jure and with polificians respecting the law - that is,
not manipulating judges. This last outcome may be explained either because the
law is working or because judges are not challenging politicians. Given that
there are three scenarios with low de jure and that we know the scenario of a
given country, it is noteworthy that our typology allows us to discern the different
reasons underlying the same observed behavior.

lNlustrative Example: Chile, 1990-2000

Low De Jure Judicial Independence

The Chilean constitutions included in our analysis are the Constitution of 1925
with the reforms of 1970 and the Constitution of 1980 with reforms until 2001.
The degree of autonomy of the Chilean judiciary was zero until 1996 when it
increased to 1 (see figure 3). The number and jurisdiction of courts, the number
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of judges sitting on the Supreme Court, and the budget for the judiciary were
under the control of the executive and legislative organs in Chile until 1997,
when only one variable changed: the number of Supreme Court judges was
specified in the Constitution. The fourth variable, constitutional adjudication,
does not add to the autonomy of the Chilean judiciary. For the power of
constitutional adjudication 1o be politically effective, the constitution itself should
specify that the effects of decisions in constitutional cases are 1o be valid for all
(erga omnes) and not only for the participants in the case (infer portes).?® This is
the case of Chile until 1970. In that year, however, the Constitutional Court was
created, together with legal instruments with erga omnes effects. The reason why
this power does not add to the autonomy of the Chilean judiciary is that the
Constitutional Tribunal is not part of the judiciary (see Correa Sutil 1993).

Figure 3

Autonomy and External Independence in Chile, 1950-2002
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NOTE: The figure shows that levels of autonomy and external independence

in Chile were constant at a low 0 and 1, respectively, until 1997, when both
increased one point,

External independence for Chilean Supreme Court judges has increased
slightly over the period of analysis. Until 1996 its level was constant at 1,
corresponding to life tenure for Chilean Supreme Court judges established since
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the Constitution of 1925, In 1997 a constitufional amendment regarding the
appointment of Supreme Court judges increased the level of external
independence to 2 (see figure 3). Until then, the President had the power to
appoint a judge from a list of five names proposed by the Supreme Court. But
since 1997 the President nominates one Supreme Court justice out of five
proposed by the Supreme Court, and the Senate approves the nomination via @
supermajority (two-thirds) vote. The other two variables do not add to the level of
external independence of Chilean Supreme Court judges: their salaries are not
protected in the Constitution, and it is quite easy to impeach them. No less than
ten and no more than twenty deputies can accuse a magisirate, after which a
simple majority of the House determines if he is accused or not. If accused, the
Senate adjudicates by simple majority.

Multilateral Setting

To amend the Chilean Constitution of 1925 required that an amendment be
proposed and passed by simple majorities in both houses of Congress and then
be voted on again without debate after a "cooling down" period of sixty days.
Then the projected amendment would be sent to the President to be signed or
modified. If modified, the project went back to the Congress, which could
onnﬂoé or not approve the changes. If Congress voted not to approve by a two-
thirds majority, the President had the discretion o either promulgate the changes
or call a plebiscite within thirty days for rafification. The result of the plebiscite
would be final (Arts. 108 to 110).

The Chilean Constitution of 1980 established a similar procedure, but it
requires a supermajority vote of three-fifths (or two-thirds, depending on the
issue) in both houses for proposing an amendment. After this vote, the "cooling
down" period and the consequent requirements of presidential, congressional, or
popular approval are similar though they include more procedural details which
may be of importance {Arts. 116-119). The imporiant point here is that both
before and after 1980, a two-thirds control of both houses of Congress and the
presidency was necessary for o single group to be able to amend the
Constitution at will, Control of the three branches is essential since the President
can call for a plebiscite after two-thirds of both houses have insisted on the
amendment.
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Based on the previous amending rules, Chile has been living under a
multilateral setting both before and affer the 1973-1989 interlude when the
military junta led by Augusto Pinochet ruled the country. It is interesting to note
how the Constitution of 1980, created in a unilateral setting, paved the way to a
multilateral setting. Shortly after the coup that toppled Salvador Allende in
October 1973, a commission was formed to study constitutional reforms. In
October 1978, the commission submitted a draft of the new constitution and sent
it to the Council of State. In July 1980, the Council presented the new draft to
Pinochet. Then Pinochet sent it to an ad hoc committee which made "85
important changes and 59 fundamental changes" (Navia 2003, 79). The Chilean
Constitution as it stood in 1980 created, according to our classification, a
unilateral setting in Chile.

However, Pinochet's relative power vis-a-vis the opposition changed through
time. Of particular importance were the economic crisis of 1982, the results of
the 1988 plebiscite, and, of course, the results of the 1989 elections, which
created a multilateral setting in Chile. It is interesting to note that such a
transformation in the relative power of both Pinochet and the opposition
crystallized, in constitutional terms, in the series of reforms the constitutior has
gone through (see Pozas-Loyo 2005).

Divided Government

After sixteen years of military rule, "La Concertacién" tock the reins of
government in 1990 and continues to govern today. Mainly because of the
Chilean electoral system, which was drafted by the military regime after losing
the plebiscite in 1988, the composition of the two houses of Congress has been
roughly equally divided between the codlition of parties on the left and the
coalition of parties on the right (see Carey 2002, 225). In addition, the 1980
Constitution included a number of nonelected senators that, when added to
those from the center-right coalition, effectively eliminated the possibility that La
Concertacién would control the two houses of Congress and the presidency.

During this period, La Concertacién held @ majority in the Chamber of
Deputies and among the elected senators as well. However, because of the
nonelected senators, the center-right coalition enjoyed a de facto majority in the
Senate unfil 1998. That year, Pinochet was arrested and a senator from the right
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was stripped of his immunity, creating a tie between the two coalitions in the
Senate until March 2000. Because a tie is vjriually the same as a divided

government, we consider the entire period as one with a divided government.

What Do We Observe?

In this scenario political power is highly dispersed and the constitution grants
important controls over the judges and judiciary to the elected branches. We
argued that the expected level of independence-from will coincide with the low
level of independence de jure and that the level of independence-to will be
higher than or equal to the level of judicial independence de jure. In Chile our
expectations are fulfilled.

We identified two periods of multilateral settings in Chilean politics: before
and after the military regime that ruled the country from 1973 to 1990. Even
though we are focusing on the period after 1990, it is interesting to comment
briefly on both. During these two periods, the constitutional provisions regarding
the three components of judicial independence were not violated. Hence
politicians have acted in accordance with the de jure level of judicial
independence. But remember that the de jure level of judicial independence in
Chile is very low.

As we would expect, the facts conform to constitutional provisions. Regarding
autonomy, using their constitutional prerogatives, polificians have withdrawn
jurisdiction from the courts when they do not want judges to resolve cases in areas
that polificians deem important. This was the case with labor disputes in the 1920s
(Correa Sufil 1993, 94) and also with the creation of a Constitutional Court in
1970, which was situated outside the judiciary in order to take political cases out of
the court's ordinary jurisdiction (Clark 1975, 430). During the government of
Salvador Allende, special "neighborhood tribunals" — courts outside the formal
judicial system and staffed by Socialist Party militants with little or no legal training
- were created to rule on issues ranging from petly crimes and neighborhood
disputes to squatters' rights and land confiscation (Prillaman 2000, 139).

Other elements of autonomy, such as the budget, also waxed and waned
depending on the interests of the polifical class, which made use of the
prerogatives that the Constitution granted to them. From 1947 to 1962, the
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budget for the judiciary actually decreased by half, reaching its lowest point in
the late 1960s because the political class considered the judiciary more of an
obstacle than an ally in their quest for social justice (Correa Sutil 1993, 96; Pefa
Gonzélez 1992, 24). In recent years, however, the budget for the judiciary has
steadily increased (CEJA 2004). The number of judges in the Supreme Court has
also been altered. The last change was an increase from seventeen to twenty-
one judges in 1997, which gave the government the opportunity to bring new
faces to the Supreme Court (see below). In sum, we observe that politicians have
acted in accordance with a constitution that establishes o very low level of judicial
independence de jure.”

We observe the same regarding the constitutional provisions that establish the
level of external independence. These provisions give substantial power over
Supreme Court judges to the executive and legislative branches. Until recently,
Supreme Court judges had been traditional lawyers who resisted challenging the
government, and impeachment procedures against them were seldom necessary.
Since the restoration of democracy, five impeachment proceedings have been
brought, one of which was successful (Popkin 2002, 118). For the first time in
125 years, a High Court judge was removed for misconduct. In 1997, a
constitutional reform took place in the context of corruption scandals in the
judiciary. Claiming that it wanted to address the root of the problem, the
government seized the moment to propose fundamental structural changes to the
Supreme Court. The bill changed the nomination procedure for Supreme Court
judges and expanded the number of judges from seventeen to twenty-one. The
year 1998 brought eleven new faces to the Supreme Court, including five lawyers
from outside the judicial hierarchy, all appointed and nominated according to
constitutional provisions (Hilbink 2003, 84-85). In sum, as expected, politicians
have acted in accordance with the constitutional provisions that determine the
level of de jure judicial independence, and hence it is a good proxy for the level
of independence-from.

Regarding independence-to, we expect this to be equal to or higher than the level
of de jure independence, and that is what we observe. Because of the high degree of
legislative fragmentation from 1970 o 1973, independence-to was arguably much
higher than the de jure level: in June and July 1972 the court issued at least ninety
orders against the policies of the government {(Verner 1984, 483). Similarly, after
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the transition to democracy we observe levels of independence-to higher than
what the low level of independence de jure would suggest. For instance, during
Patricio Aylwin's administration {1990-94), the Supreme Court ruled against the
executive in 63.3 percent of decisions in cases specifically challenging
presidential authority. During Eduardo Frei's administration (1994-2000), the
figure is 62.96 percent {Scribner 2004, 35).

Judicial decisions regarding viclations of human rights during the dictatorship
experienced a jump in 1998, when Pinochet was detained in London. The timing
is explained, in part, because the jurisprudence on human rights had to be
changed in order to have Pinochet extradited and judged in Chile. So the
Chilean Supreme Court started making these decisions. Also important was the
broad alliance, for different reasons, that cut left and right in Chile on this issue.
Some backed those judicial decisions because they were pro human rights, while
others did so because they wanted Pinochet extradited and judged in Chile,

Case 5: Low De Jure, Multilateral Setting, Unified Government

In this sefting, as in the previous one, the fact that the level of judicial
independence is low makes the elected branches very unlikely to violate the de
jure provisions. However, it is important to note that, unlike the previous case, in
this setting the effective use of the many constitutional controls would not be
obstructed by problems of coordination between the elected branches. We thus
expect politicians to act in accordance with the de jure provisions, and therefore
the level of independence-from will coincide with the level of de jure

independence.

Given that the government is unified, Supreme Court judges will arguably
expect that the elected branches will find it easier to coordinate and pass
legislation in ways that contravene their interests (such as stripping jurisdiction).
In addition, the justices would expect that their potential rulings against executive
abuses will not be particularly welcomed by the majority in Congress. Given that
we are in a multilateral setting, we can expect those rulings to be supported by
the minority party in Congress. In addition, if the justices decide not to sanction
governmental abuses, this minority would likely denounce and try to copitalize on

these actions. Arguably, however, the costs that the government is capable of
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inflicting on the judiciary are higher than those coming from the minority in
Congress. Thus we expect the level of independence-to to be as low as the level
of independence de jure.

lHlustrative Example: Chile 2000-2002 and 2006

In 2000 former President Eduardo Frei joined the Senate as a lifetime member,
giving the Concertacién a one-senator advantage for two years until March
2002, when the Senate became tied again (a situation that continued until March
2006). During this brief two-year period, the levels of judicial independence de
jure, as well as independence-from, remained exactly the same as what we have
described in Case 4.*What about independence-to? We do not have data
relative to this specific period to see if our expectations — a slightly lower level of
independence-to than in Case 4 - are supported by the facts. However, Druscilla
Scribner found that in the periods of unified government in Chile from 1933 to
2000, the percentage of court rulings in favor of presidential power for standard
decree authority was a rather high 79 percent, while the figure in times of
divided government was 51 percent (Scribner 2004, 300). We would expect,
then, that decisions against the government would have decreased from March
2000 to March 2002 and risen from this latter date until March 2006, when the
Concertacién was able to make a unified government, which this time will last
until 2009. This seems an interesting avenue for future research,

According to our database on de jure judicial independence, the other Latin
American countries that have a low de jure level and that have lived under multilateral
seftings and unified governments are Costa Rica from 1982 to 1994 and Guatemala
from 1996 to 2003. Further research is needed to see if our expectations regarding
independence-from and independence-to are met in these cases.

Case 6: Low Independence De Jure, Unilateral Setting

Finally, in this scenario we expect those in power to act in accordance with the
constitutional provisions that not only grant them many controls over judges and
the judiciary but that also can be amended by them. Thus the level of
independence-from is likely to coincide with the level of independence de jure..In
a unilateral setting those in power are legally able to use the mechanisms the

constitution grants them without requiring the cooperation of any other polifical

]
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actor, and it is likely that they need not even face denunciations by a legislative
minority. As discussed in the third setting, this will negatively affect the level of
independence-to. Therefore, the expected level of independence-to would be
equal to or lower than the level of independence de jure.

lllustrative Example: Chile, 1973-1990

Low De Jure Judicial Independence within a Unilateral Setting

After violently taking power in 1973, Pinochet and the military junta clearly
violated standing constitutional rules in Chile and arrogated “Supreme
Command of the Nation® for themselves, effectively seizing executive, legislative,
and constituent power. In the course of 1974, “the manner of exercise of
constituent powers and the relationship between the junta and the judiciary were
worked out after encounters with the Supreme Court over judicial review of
decree-laws and Court supervision of military justice" (Barros 2002, 37}. By and
large, as Correa Sutil notes, the junta “did not overtly intervene in the Supreme
Court when he [Pinochet] came to power; he did not replace the justices, he did
not threaten them, nor did he, to my knowledge, use corrupt methods to assure
the collaboration of the Supreme Court, at least not in the early years of his
dictatorship* (Correa Sutil 1993, 89). This meant, in practical terms, that the
judiciary and the Supreme Court judges would roughly be guided by the existing
institutional framework, which was actually one with a very low degree of de jure
judicial independence: zero autonomy and 1 for external independence (see
Case 4). The difference is that this occurred within o unilateral setting
characterized by a military government.

What Do We Observe?

We expect the level of independence-from to coincide with the low level of

independence de jure and, given the unilateral setting, the level of
independence-to to be equal to or lower than the de jure level of independence.
During this period, polifical officials - the junta — acted in accordance with the
legal rules. Regarding autonomy, the military regime stripped jurisdiction for
national security crimes from ordinary courts and gave it to military courts
(Rosenn 1987, 26). As we saw above (see Case 4), politicians in Chile had used

their prerogatives to alter the jurisdiction of the courts when they deemed it
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convenient for their political purposes. This contributed to make Chilean judges
"apolitical” (Correa Sutil 1993 and Hilbink 2003; see also Couso 2003)

Regarding external independence, "because the armed forces needed
legitimate collaborators, they did not intervene in the Supreme Court. The
military neither removed any Supreme Court Justice nor threatened the Supreme
Court in any ways.. .. Nonetheless, the Pinochet regime committed gross and
grave human rights violations, and the judiciary had no impact on preventing
these violations" (Correa Sutil 1993, 90). Thus there was accordance between the
constitutional provisions and the actions of the group in power, and the level of
independence-from was as low as that of independence de jure.

This did not mean that Supreme Court judges were free to decide cases.
Looking at what we call independence-to between 1973 and 1983, it is
noteworthy that the courts rejected all but ten out of 5,400 petitions for habeas
corpus filed by the Vicaria de la Solidaridad. In the very beginning of the
dictatorship, the Supreme Court managed to send a clear message: those judges
who mro__mzmm the regime were going fo be considered unduly "political” and
would face sanctions. ‘This feeling was particularly strong after the Supreme
Court dismissed or forced the refirement of forty judges (15 percent of the total)
in 1974, either by giving them poor evaluations for 1973 or by transferring them
to geographically isolated posts" (Hilbink 2003, 76). In addition, the percentage
of court decisions against presidential authority was 28.63 percent (Scribner

2004, 35). Thus, as expected, the level of independence-to was equal or lower
than the de jure level.

. Conclusion

Our analysis departs from the premise that law and power are theorefically and
empirically interdependent (see Maravall and Przeworski 2003; Ferejohn and
Pasquino 2003). Law and reality coincide under some political conditions but
may diverge under others. While it is common to perceive that in Latin American
constitutions the provisions regarding judicial independence insulate judges tfo a
higher degree than what is observed, our thorough and systematic account of
such provisions reveals a more complex and nuanced picture. For instance, the
Chilean Constitution actually describes a quite heteronomous judiciary and
externally dependent Supreme Court judges. The main advantage of departing,
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as we do, from a good de jure measure is that it is comparable across countries,
comparable across time within the same country, and reproducible by any
person that looks at the legal texts and follows the coding rules. But still, how can
we know if this measure is a good proxy for what we can expect to happen in
reality?

Qur theoretically informed typology allowed us to distinguish the political
conditions under which constitutional provisions regarding judicial independence
are likely to be a good guide to what to expect regarding levels of judges'
independence from other government branches as well as their ..:mem:&mw.nm to
decide against the government in cases of human rights violations. In parficular,
we find one scenario where our de jure measure is not a good proxy because it
overestimates the de facto level of judicial independence: the combination of a
high degree of judicial independence de jure with a unilateral setting {Case 3). In
other scenarios, our measure ranges from being quite o good proxy for
independence-to (Cases 1, 5, and 4) to being a fair one (Cases 2 and- 6}, where

it may underestimate.

In the six scenarios, we distinguish between strong and weak inequalities
regarding expected levels of independence-to. This is important because it
introduces an element of dynamism into an otherwise rather static framework. 1t
also enables us to acknowledge that contextual variables, such as the mﬁmn&n
power of the minority in a unified government, may play an important role {as in
Case 2, for example). Complementary accounts of independence-to, mcnr. as
Helmke's "strategic defection" (2005), can be used fo introduce more Q<303_m3
when analyzing judicial behavior within a country that moves across our six
scenarios. For instance, we would expect that Supreme Court judges an&w .qjoﬂ.m
often against a sitting government when elections are close and :Jm. ovnOm:_wJ is
likely to win, especially if a unified government is likely to arise since a unitied

. ‘ ._.
government will more easily punish "non-loyal" judges.

Our theoretically informed typology is also useful for empirical observation.
Knowing which scenario prevails in a country can guide the observer to those
areas where attacks to judicial independence are more likely to occur. For
instance, in a mulfilateral setting with unified government, one can expect

changes in areas that are covered by organic laws but not in those covered in the
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constitution. Take the case of Argentina, where the number of judges in the
Supreme Court, which is not specified in the Constitution, has gone up or down
in unified governments depending on their interests.

The analysis in this chapter can be expanded by looking at a wider set of
countries or ot different states within the same federal country. It can also be
applied to different kinds of laws, not only to those establishing an independent
judiciary. Within Mexico, for example, there is interesting variation in judicial
independence across the states; some are working with judicial councils and
even constitutional courts, while others have not changed their quite traditional
judicial system at all (Caballero Judrez 2005). But there is also interesting
institutional variation in other areas that are important for the rule of law, such
as the laws regarding access to public information, as Mauricio Merino shows in
his chapter. In sum, we hope this chapter encourages more research in the
fascinating and transcendent analysis of the political conditions that make the
rule of law and horizontal accountability a reality in Mexico and other countries.
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Endnotes

These are contested terms (see, for example, Carothers 2006; Kenney 2003}, but

there seems to be a consensus that judicial independence is a necessary condition
for both.

While some ‘scholars argue that the sources of judicial preferences lie in the
institutional incentives they face, others argue that they are to be found in judges'
ideclogies, and still others find them in public opinion. For an extensive list on
references, see McNollgast 2002. The main problem these studies face is the
impossibility of inferring independence-to from decisions against the government,

since decisions in favor of the government can be made by judges who are free to
decide independently.

The fact that judges do not have independence to make this type of decisions does
not imply that they do not have independence to make other kinds of decisions, In
this connection, it is important to note that the judiciary can play different roles and
to call into question the image that the judiciary plays no role and the law is of no
importance in authoritarian regimes. For more on the roles that constitutional law
plays in authoritarian regimes, see Pozas-Loyo 2005. For inferesting examples, see
Barros 2002 on Chile during the junta's dictatorship and Balme and Pasquino 2005
on the increasing importance of the judiciary and the roles it plays in China.

‘Independence from what or whom?” is a question that concerns most authors {such
as Linares 2004; Pasquino 2003; Burbank and Friedman 2002; Russell 2001;
Cappelleti 1985; Shetreet 1985). Some authors make the distinction between
independence from political branches and independence from the parties in a case
{Cappelleti 1985; Pasquino 2003; Fiss 2000; Larkins 1996). Others argue that it is
independence from "undue interferences," without specifying further (Shetreet 1985).
And others directly consider only independence from political branches {Londes and
Posner 1975; Ferejohn 1999; Rosenberg 1992). Here we focus on external
pressures that come from the elected branches of government but acknowledge that

a broader notion of independence-from could consider pressures from other
external sources such as the media.

M
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13

14
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This seems fo be part of a larger set of inaccurate perceptions about m:ﬂzcro:.m in
Latin American countries. Another instance is that, contrary to common Uwﬂnmgﬂu?
execulives in Latin American countries are subject o more horizontal controls than
are executives in OECD countries (Przeworski 2002).

The power of consfitutional adjudication can g.w vested in a .m.umnmc_ orgon oc“ﬂa@ Hﬂm
judiciary {such as a constitutional court, as is common in mcﬂoﬂmw%ﬂ.*in__ m_*“..immV
judiciary (in the Supreme Court and all lower federal nccnm.N as in the Unite a
Latin American countries have created new models with both mc,‘.o.umo: an
American elements (Navia and Rios-Figueroa 2005). Erga omnes uﬂo<_m_om.m BWQJ
that judicial decisions are valid for all, and not only for the parties that are disputing
a particular case.

Assuming that amending the constitution is harder :6:. changing _.ci.q: the mmm.‘mm
of de jure autonomy would be highest when the provisions _.mmo&.qm ,w}o mmn_am.w
on the basic structure of the judiciary are written mo,.z: in the constitution, lower i
they are regulated by ordinary statues, and lower still if they can be changed by, say,
presidential decree.

We take "whether the number of Supreme Court _cmmmm. is mum/w,_\rwﬂ in hzrm
constitution® as a proxy for who decides on ::.w number n& _.cmmwm. mm *o<m ! w
reasons for this: establishing a specific number in the constitution inten Um o MMO,MM_.
the political packing or unpacking of the mcu_.mBm Court, .o.:m the :MB wﬂ% o
court judges usually responds more fo practical than to political considerations.

Further justifications, detailed coding rules for mnnr , <01.QU_F ommomc:o?mﬂ
component called internal independence can be found in Rios-Figueroa .

Note that the expected level of independence-fo noc._m be higher than the %ﬂ& ommm
jure judicial independence. In the next section, we will see c:am_. Erozmno: _mo:m e
would be the case. Chile {1990-2005) is an example of Moé independence-from bu
where the level of independence-to is higher than the de jure level.

For a nice theoretical discussion on the related contrast between freedom as no
interference and freedom as no domination, see Pettit 1999.

For the theoretical grounding of these distinctions, see Pozas-Loyo 2005.

Notice that this distinction directly applies to uﬂm...m,am:.:c_ systems Uc*__ ....oHuq._“w
porliamentary regimes. In the _Qim.ﬁ *clrm_fm_&:_..n:o:m Wmaﬂ.\mg __BMMm i
governments’ (as those in Scandinavian noc::._mmr grosse _mom__o:oMmQ wn
Germany), and "technical mo<m«:301.m__ ?..m the ltalian ones) would be necessary.
thank Pasquale Pasquino for this clarification.

i ing Chile and Mexico os case
We present one example per theoretfical case, using
m*cm._mm. Examples from Argentina in Case 1 {1983-89) and Case 2 (1989-98) can
be found in Pozas-Loyo and Rios-Figueroa 2006.

The number of Supreme Court judges has been established in the Mexican
Constitution since 1944,
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The fifteen-year tenure is a product of the 1994 judicial reform. From 1944 1o 1 994,
the Mexican Constitution granted Supreme Court judges life tenure.

Although the Constitution establishes that o two-thirds majority in the Senate
adjudicates whether an impeached justice is guilty, our rule is that the power to
accuse is sufficiently important to exert pressure on judges so that we add to external
independence only when at least o qualified majority has this power.

For an account of the notion and different types of "multilateralization” processes,
see Pozas- Loyo 2005,

Itis interesting to note that the budget has been increasing significantly, even though
the Constitution does not specify a fixed percentage of GDP for the judiciary, The
share rose from 0,56 percent of GDP in 2000 to 0.97 percent in 2001 and to 1
percent in 2002 (Fix-Fierro 2003, 285).

To appreciate this point, contrast this sefting with a unilateral one where the
opposition has no access to the legislative or the ruling group has power enough to
unilaterally change the constitution.

Note that, as we discussed in the first section, this expectation may be enough to
deter certain actions.

In this connection the capacity of the Supreme Court judges fo determine what cases

to take — for instance, the writ of certiofari in the United States — may be of crucial

importance.

Good accounts of the reform, as well as alternative explanations for why the PRI

Qm_mmo*mmmcnrUoim:noavwﬂoczmm: iomo_Owaoow\._:n.m:woofmm:rm_ 2004;
Fix-Fierro 2003. ,

Every president from 1934 to 1988 appointed more than 50 percent of Supreme
Court judges during their administrations, with the exception of Miguel Alemdn

{1946-52), who appointed "only" 48 percent of the members of the Court (Magaloni
2003, 288).

An indicator of the low importance of the judicial branch during those years is that ifs
budget from 1970 to 1985 averaged 0.09 percent of GDP {Fix-Fierro 2003, 285)

While some form of constitutional adjudication has existed in most Latin American
countries since their independence, it was only in the last two decades that erga
omnes provisions have been adopted (Clark 1975; Navia and Rios-Figueroa 2005).

We disagree with Couso’s argument that Chilean judges' “lack of interest in adopting
an activist stance continves a long-held preference for maintaining the very
autonomy that historically has allowed the Chilean judiciary to play a crucial role in

the promotion and maintenance of the legality that characterizes this country”
{Couso 2003, 88-89).
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